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ABSTRACT

User-generated content or more commonly known as UGC has revolutionized the digital landscape by
allowing individuals to create, share, and engage with various forms of copyrighted content across
digital platforms. This paradigm shift in content creation and distribution has introduced new challenges
in copyright law concerning the transformative use of copyrighted work. Balancing the exclusive rights
of the right holder as a content creator and copyright user and the interests of society has become
increasingly complex in the face of rapid digital innovation and creative expression. Determining
whether the transformative use of copyrighted material qualifies as permitted use under the Copyright
Act 1987 within copyright exceptions requires careful consideration of the existing legal framework.
Hence, this article aims to explore the ability of the current legal framework to identify the fine line
between permitted transformative use and copyright infringement in relation to user-generated content.
The results demonstrate that the existing legal scheme does not provide permitted use for transformative
use of works without the consent of right holders. This article also seeks to discover the possibility of
alternative approaches that could effectively resolve the issues related to the transformative use of user-
generated content within the existing legal framework. The outcome of this article is to contribute to a
broader discussion surrounding the issues of transformative work and user-generated content.

Keywords: Transformative use, user-generated content, copyright, copyright infringement, permitted
use, exceptions.
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INTRODUCTION

The rise of user-generated content (UGC) has transformed the digital landscape, enabling individuals
to create, share, and engage with various forms of copyrighted content on digital platforms (Duke,
2023). This paradigm shift has brought about new challenges within copyright law, particularly
concerning the transformative use of copyrighted works in the Malaysia Copyright Act 1987.
Transformative use involves the modification or incorporation of existing copyrighted material into
new creations that offer new meaning, expression, or purpose (Wong, 2021). However, balancing the
exclusive rights of right holders with the interests of society as content creators and users of copyrighted
material has become increasingly complex due to rapid digital innovation and creative expression (Woo,
2004). The United States (US) for instance is the earliest country that is vigorously involved in
developing the concept of transformative use of copyright work (Bates, 1996). The concept of
transformative use can contribute to innovation, creativity and the advancement of knowledge as it has
evolved from the doctrine of fair use that recognises the creation of new work built upon existing
copyrighted material (Joyce et al., 2016). The transformative use allows for the limited use of
copyrighted material without obtaining permission from the right holder under certain circumstances in
the United States (Myers, 1996).

One of the motivations that has persuaded the recognition of transformative use is the recognition of
the importance of creativity, innovation, and freedom of expression (Zwisler, 2016). The reason is that
the number of individuals engaging in creative expression and participating in the production of UGC
has significantly increased in digital space (Santos, 2021). Globally, the rise of social media platforms,
video-sharing websites, and online communities has led to a surge in the number of individuals actively
engaging in creative expression and producing UGC (Ghatke & Kumar, 2023). The surge in the number
of UGC individuals and volume of production has created a complex landscape when it comes to the
guestion of copyright, necessitating the recognition of the issue of transformative use (Hemmungs
Wirtén & Ryman, 2009). In this connection, it is essential to navigate the recognition of transformative
use while also considering the permission required from the right holders as the owner of the copyright
in the work. The presence of UGC in the digital landscape can be appealing as it empowers individuals
to express their creativity, share their content and engage with a global audience. However, the appeal
of UGC also brings a new form of legal challenges especially in relation to copyright infringement (Yu,
2022). Copyright infringement involving UGC is nowhere reported in any judicial decision case in
Malaysia. However, this issue must be considered to ensure the permitted lawful use of copyrighted
material in UGC.

Generally, the risk associated with UGC is to ensure users have the necessary rights to use any
copyrighted material included within their content (Li, 2019). If users incorporate copyrighted content
without obtaining proper permissions from right holders, they may be infringing upon the right holders’
exclusive rights under Section 13(1) of Copyright Act 1987. In order to achieve a balance between the
importance of nurturing creativity and respecting right holders’ exclusive rights, recognising the
importance of transformative use in UGC within the permitted use framework under the Copyright Act
1987 is crucial to provide clear guidelines and to determine the fine line between legal use and copyright
infringement (Qtait et al., 2023). Therefore, this article aims to examine the existing legal framework
and its ability to identify the fine line between possible permitted transformative use and copyright
infringement in relation to UGC in Malaysia.
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METHODOLOGY

This paper adopts a black letter law methodological approach, focusing on legal research conducted
primarily through library research. The research encompasses a comprehensive review of legal
literature from both primary and secondary sources, including statutes, extra-legal materials, books,
articles, newspapers, and seminar papers. Drawing on established legal principles and precedents, this
approach aims to provide a thorough analysis of the legal framework governing the transformative use
of user-generated content in Malaysia, particularly the Copyright Act 1987.

WHAT IS TRANSFORMATIVE WORK

The concept of transformative work in copyright law has gained significant recognition and importance
in digital space, particularly in relation to UGC (Liu, 2019). The idea of transformative use or use
permitted without authorisation of right holders within the copyright exceptions was first introduced by
virtue of the US Supreme Court decision in Campbell v. Acuff-Rose 510 U.S. 569 (1994) (Babiskin,
1994). In the said case, the court recognised that a copyrighted work may be considered transformative
if it “adds something new, with a further purpose or different character, altering the first (original
copyrighted work) with new expression, meaning, or message” (Francis, 2015). The concept of
transformative, which relies on the fair use doctrine, allows the limited use of copyrighted work without
obtaining permission from right holders under certain circumstances (Reese, 2015). In particular, the
doctrine of transformative use recognises that certain uses of facts and ideas contained in copyrighted
work may be considered ‘fair use’ or permitted lawful use even without obtaining right holders’
authorisation, so as to serve the public interest and foster creativity (Reese, 2015). The idea behind the
introduction of transformative was also discussed in the case of Authors Guild v. Google 721 F.3d 132
(2005) in the United States, which intended to strike a balance between protecting right holders’
exclusive rights and promoting contribution to public knowledge (Campbell, 2019). The court decision
in Authors Guild v Google highlights that the use of digitisation is considered transformative if it
involved copying copyrighted works to serve a new purpose or provide a different kind of value to the
transformed work (Wong, 2021). If the use of copyright work by way of digitisation is considered
transformative by court, it could be implicitly argued that any transformation of copyrighted material,
apart from digitisation, would go beyond mere replication and warrant reassessment of the traditional
copyright limitations, particularly in the context of UGC (Campbell, 2019). This would suggest that
any form of transformation of copyrighted material, apart from as long as such use is for the purpose of
inclusion in UGC would fall under the umbrella of transformative use and would be evaluated based on
its potential to add new expression, meaning or value to the original work (Gervais, 2009). As such,
transformative work is often protected under the doctrine of ‘fair use’ and serves as a mechanism to
promote creativity, innovation and the open exchange of ideas in a rapidly changing digital landscape
in UGC (Ginsburg, 2020).

VALUE OF USER-GENERATED CONTENT

In the context of the rapidly changing digital landscape, UGC emphasises the importance of
accommodating new forms of creative expression in today’s world, even if they involve the use of
copyrighted material (Wong, 2021). At the outset, UGC emerges as a response to embrace novel
avenues of creative expression and demands a departure from the traditional copyright framework
which focuses on protecting the economic interest of right holders, to a new flexible copyright
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framework that fosters innovation, collaboration and evolution of creative copyright culture (Sundell,
2011). A UGC, for instance, is often used for collaborative projects in making a creative content by
taking a copyrighted material and reinterpreting it within a new context for innovative outcomes (Lee,
2008). In numbers, the UGC platform market size was valued at USD4.4 billion in 2022 and is predicted
to expand to USD71.3 billion in 2032 (Ghatke & Kumar, 2023). The report on the rising power of UGC
(Mulligan & Jopling, 2020) has pointed out that revenue generated from music-related UGC alone was
valued at $4 billion in 2020, out of which $2.2 billion could potentially go to music rights holders. In
2022, YouTube paid $6 billion to rights holders, with approximately 30% of the total revenue coming
from UGC (The YouTube Team, 2022). These numbers represent the value and tangible impacts of
UGC on the digital landscape and the importance of recognising UGC in shaping the current creative
copyrighted content distribution within the copyright context. One of the prominent uses of UGC in the
creative industry in today’s world is the production of videos, such as using TikTok stitches, Instagram
reels, YouTube shorts, brand advertising and other short video platforms on social media platforms
(Chang, 2023). Other uses of UGC are in the usage of music sampling such as remix and mashup, by
altering or rearranging the copyrighted music elements to create a new song or mashup which will
appeal to wider audiences and offer fresh perspectives (Li & Huang, 2019). While UGC opens up new
ways for creative expression, its place within copyright law remains a complex and evolving matter.
For instance, UGC may act as a catalyst for exploring the boundaries and finding the fine line between
permitted use and copyright infringement (Hetcher, 2008). Its fluid nature challenges the traditional
legal framework as the distinction between transformative use and copyright infringement often
conflicts (Lipton & Tehranian, 2015). The fine line between transformative use and copyright
infringement can lead to legal disputes, thus impacting content creators, users, and right holders. The
value of UGC must be balanced with the legitimate concerns of right holders in protecting their works
and revenue flows from it (Crews, 2001). As UGC holds the potential to drive economic growth and
innovation within the copyright creative industries in terms of new avenues for monetization and
revenue generation for both content creators and right holders, it also calls for a reconsideration of how
copyright laws are interpreted and applied in this evolving landscape (Yu, 2022). Thus, determining
whether a work qualifies as transformative is not always clear-cut, and interpretations can vary in
allowing copyright flexibility, while also respecting right holders’ exclusive rights.

TRANSFORMATIVE USE AND USER-GENERATED CONTENT

Transformative use plays a crucial role in the context of UGC due to the inherent nature of UGC
creation. The idea of transformative use is then translated into a digital landscape where UGC platforms
have provided individuals the means to create, remix, mashup and transform existing copyright material
into a new work (Santos, 2021). Transformative use within the UGC allows individuals to go beyond
reproduction or copying of copyrighted material as it enables users to create a new derivative work that
incorporates, modifies, or recontextualises a substantial part of right holders’ copyrighted work within
the scope of permitted use (Wong, 2021). With the widespread practice of transformative use within
UGC, this has led to legal uncertainties surrounding fair or permitted use, raising the question of
whether such activities violate the established copyright law framework (Levinson, 2017). Besides, the
dynamic and rapidly evolving nature of digital content creation and sharing has outpaced the
development of clear legal guidelines, particularly the use of copyrighted work without permission in
UGC (Lee, 2008). One of the key issues arising from transformative use in UGC is determining the
threshold at which a work becomes transformative enough to warrant legal protection under the doctrine
of fair use, or similar exceptions in copyright law (Leow, 2019). In Malaysia, the Copyright Act 1987
governs the scope of permitted use of copyrighted work without right holders' authorisation under
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Section 13(2) of the Copyright Act 1987. Section 13(2) of the Copyright Act 1987 provides an
exhaustive list of what practices infringe right holders’ exclusive rights and which ones are permitted
to be used. However, it does not explicitly address transformative use or UGC and thus, making it
challenging to determine the legality of UGC that incorporates copyrighted material. The absence of
specific provisions related to transformative use in the Copyright Act 1987 creates a grey area for
content creators, right holders, and users in digital space. Content creators might be unsure about
whether their creations fall under fair use, while right holders may be concerned about potential
copyright infringement (Rosenblatt, 2019). Similarly, users may lack clarity about what they can and
cannot do when incorporating copyrighted material into their UGC (Lee, 2008). As a result,
transformative use raises an important question about the extent to which copyrighted material may be
used and transformed without infringing upon the right holders’ exclusive rights in the digital landscape.
The questions raised above are anchored on three grounds, namely: (a) balancing creativity and
copyright protection; (b) legal uncertainties and clarity and (c) copyright infringement.

Balancing Creativity and Copyright Protection

The first question that arises is how to establish a clear and objective criterion to determine whether a
specific use of copyrighted material qualifies as transformative within the context of balancing
creativity and copyright protection in UGC (Zhou, 2022). This criterion should consider factors such as
the extent of modification, the purpose of the new work, and its potential impact on the market for the
original copyrighted material as enumerated under Section 13(2A) of the Copyright Act 1987. By
setting forth specific guidelines, content creators and users can have a better understanding of what
constitutes permissible transformative use and what might cross the boundaries into copyright
infringement. The US Supreme court’s decision in Campbell v. Acuff-Rose! is a leading case that
illustrates the extent of transformative use and its significance in the copyright landscape. The case
involved the unauthorised use of a portion of the song “Oh, Pretty Woman” by 2 Live Crew, a rap music
group in their parody version titled ‘Pretty Woman’. The court considered whether 2 Live Crew's use
of the original song constituted fair use and relied upon the transformative nature of their parody
version. It was ruled that the rap group's parody was transformative in nature as it added new meaning
and expression to the original work (Liu, 2019). By taking a well-known romantic song and
transforming it into a humorous and satirical commentary, the transformation of the song made the new
work different in purpose and character, setting it apart from the original and establishing its potential
for being considered fair use (Francis, 1995). The court's reliance on the transformative nature of the
parody in the Campbell v. Acuff-Rose case indeed raised the importance of this factor in determining
fair use and emphasised the dynamic nature of copyright law (Hung, 1994) in accommodating changing
creative practices. The court in the Campbell case also acknowledged the evolving role of
transformative use in copyright law and its relevance in adapting to the evolving landscape of creative
expression and technological advancement, particularly in UGC (Bunker, 2002). If the intention of a
transformative use is to strike a balance between promoting creative innovation and protecting
copyright, then it shall account for evolving dynamics of UGC, particularly in establishing the criteria
for transformative use (Hughes, 2022).

Legal Uncertainties and Clarity

The second question that arises in transformative use and UGC is the legal uncertainties and issue of
clarity (Geiger, 2018) surrounding transformative use and UGC that pose significant challenges for both

1 Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569
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content creators and right holders. The absence of specific provisions related to transformative use in
the Copyright Act 1987 creates a legal uncertainty, leaving room for subjective interpretation and
potential legal disputes. The lack of clarity on transformative use makes it difficult for content creators
to determine whether their use of copyrighted material qualifies as fair use, and it leaves right holders
uncertain about how to protect their works from potential infringement (Lee, 2008). The legal
uncertainties and issue of clarity surrounding transformative use and UGC have several implications
for content creators and right holders (Appel et al., 2023). As user generated content becomes more
ubiquitous and sophisticated, the question of how to mitigate legal uncertainties and provide clarity on
transformative use becomes more pertinent (Shipley, 2018). The present article would be incomplete
without mentioning some of the legal uncertainties caused by transformative use in UGC.

On July 11th, 2022, the court delivered its judgment in the case of Universal Music Group v. Bang
Energy (Case no: 21-cv-60914) where the plaintiff sued the TikTok marketer (Bang Energy) for alleged
copyright infringement. In this case, Bang Energy posted TikTok Ads with music owned by UMG in
over 140 ads promoting TikTok videos without obtaining the necessary permissions or licenses
(Brittain, 2022). While the court ruled that the TikTok marketer infringed copyright of UMG without
permission and license, the judge however, found the content creators (influencers) did not infringe the
UMG copyright, as they were covered by the UGC license agreement (Resnikoff, 2022). In this case, it
is possible that the court considered content creators’ use of UMG's copyrighted music as transformative
as it was incorporated into new and original content created by the influencers in their TikTok videos.
This transformative use, when in compliance with the platform's UGC license agreement, can often
provide a legal defence against copyright infringement claims (Bunker, 2002). In this respect, the
uniqueness of each TikTok video created by the content creators might have contributed to the court's
decision on transformative use, but it also highlights the complexities and challenges of applying
copyright law in the context of UGC. These new circumstances have posed new challenges for right
holders, content creators, users and the legal system in defining and enforcing copyright laws in the
digital space (Shrayberg & Volkova, 2021). The standard legal approach must be reviewed to determine
whether the existing legal principles in the Malaysia Copyright Act 1987 are dynamic enough to resolve
the complexities of copyright infringement cases involving UGC and transformative use. If the existing
legal principles are found to be insufficient to address the complexities of copyright infringement cases
involving UGC and transformative use, it might be necessary for a re-evaluation of how copyright law
is formulated and interpreted in the digital era (Sag, 2005).

Copyright Infringement

Copyright infringement is a central concern in the context of transformative use and UGC (Hetcher,
2008). As UGC becomes more prevalent and accessible through various digital platforms, the potential
for copyright infringement also increases. In Malaysia, copyright is infringed when any person does or
causes any other person, without the license of the copyright owner, to do an act controlled by the right
holder, as stated under Section 13(1) of the Copyright Act 1987. The Copyright Act 1987 provides
exclusive rights to the right holders, allowing them to control their reproduction, communication to the
public, performance, showing, playing to the public, distribution of copies to the public and commercial
rental to the public, guarding against any unwanted infringement over their copyrighted works. The
term ‘control’, as mentioned under Section 13 of the Copyright Act 1987, refers either the right to
prohibit or authorise, and prohibit any actions that infringe the exclusive rights of the right holders,
including the use of their works included in UGC. As such, any unauthorised use of the right holder’s
exclusive rights may constitute copyright infringement.
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In the digital environment, determining whether a specific use qualifies as transformative or an
infringement can be challenging due to the subjective nature of the assessment of UGC (Leow, 2019).
While transformative use can serve as a defence against copyright infringement claims in the United
States (Babiskin, 1994), it is important to recognise that in Malaysia, under either Section 13(1) and
Section 36 of the Copyright Act 1987, there is also no explicit provision that assesses the usage of
‘transformative uses’ to be exempted from copyright infringement liabilities, when there is no
permission obtained from the right holder. The absence of specific provisions related to transformative
use in the said Act adds complexity to the determination of whether a specific use constitutes copyright
infringement or falls under the scope of permitted use under Section 13(2) of the Copyright Act 1987.
This legal ambiguity creates a complex landscape where creators, users, and right holders must adhere
to the requirement of such use cautiously. To complicate matters further, the absence of clear legal
guidelines regarding transformative use can give rise to confusion and disputes between users and right
holders, especially in cases where the nature of the use lies in a grey area between fair use and copyright
infringement (Murray, 2012).

THE POSITION OF CURRENT FAIR DEALING APPROACH

In Malaysia, the current legal framework regarding copyright usage falls under the concept of fair
dealing. Fair dealing provisions in the Copyright Act 1987 allow for the specific use of copyrighted
material without obtaining permission from the right holders under Section 13(2)(a) of the Copyright
Act 1987. These provisions include the following: purposes of research, private study, criticism, review
or reporting of news or current events with the accompaniment of the title of the work and its authorship.
However, it is essential to understand the difference between the phrases ‘including’ and ‘such as’ in
the concept of fair dealing in Malaysia and the fair use concept in the US. In the US, the concept of fair
use is a flexible, open-ended doctrine that allows for a broader range of uses (Crews, 2001), while the
phrase ‘such as’ suggests that the listed purposes (e.g., research, private study, criticism, review or
reporting of news or current events) are examples of the type of uses that may be considered as fair use
(Crews, 2001). Unlike the US, the fair dealing approach in Malaysia is more restrictive and specific in
its application to the purposes explicitly listed in Section 13(2)(1)(a) of the Copyright Act 1987. These
listed purposes are not mere examples but are the only allowed uses of copyrighted material without
obtaining permission from the right holders under fair dealing. This was clearly reaffirmed in the case
of MediaCorp News Pte Ltd & Ors v. MediaBanc (Johor Bharu) Sdn Bhd & Ors [2010] 6 MLJ 657
where the court stated that:

“Unlike the situation in the United States of America, the [Malaysian Copyright Act 1987] does not
allow for 'fair dealing' to be assessed by considering a broad category of circumstances and ascertaining
whether those circumstances conform to a set of statutory guidelines. On the contrary, fair dealing under
the Act is confined to 'fair dealing' for the prescribed purposes set out in that section and no more.”

When Malaysia uses the term ‘including’ in the definition of fair dealing under Section 13(2)(a) of the
Copyright Act 1987, it indicates that the listed purposes (research, private study, criticism, review, or
reporting of news or current events) are explicitly stated and limited to those specific uses. This means
that transformative use, as found in the US fair use doctrine is not explicitly included as one of the
permitted purposes under fair dealing in Malaysia. Hence, in the context of the Copyright Act 1987, the
rule of Ejusdem Generis may not directly apply to the interpretation of fair dealing provisions when a
general term of “such as” follows a list of specific acts by suggesting that the general term should be
interpreted to include only things of the same kind as those specifically mentioned in the US fair use
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doctrine. As such, in the case of fair dealing in Malaysia, the factors listed in Section 13(2A) of the
Copyright Act 1987 do not follow this pattern (Awad, 2022).

In 2012, although the Malaysian government introduced the new Section 13(2A) of the Copyright Act,
enforced on 1%t March 2012 to detail out the factors to be considered when applying the defence of fair
dealing, namely: (i) the purpose and character of the dealing, including whether such dealing is of a
commercial nature or for non-profit educational purposes; (ii) the nature of the copyrighted work; (iii)
the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and
(iv) the effect of the dealing upon the potential market for or value of the copyrighted work. The above
factors do not provide explicit recognition or inclusion of transformative use as a permissible defence
under fair dealing in Malaysia. These factors are more aligned with the traditional fair dealing purposes
listed in Section 13(2)(a) of the Copyright Act 1987 and do not provide a clear framework for
determining whether a use qualifies as transformative within the fair dealing context. As such, it remains
unclear whether transformative use can be considered a valid defence under fair dealing in Malaysia.

THE NEW FAIR-DEALING APPROACH: FINDING THE FINE LINE

As technology continues to advance, content creation and sharing have become more diverse and
accessible (Pager, 2019). The existing fair dealing provisions which are limited to specific purposes
under Section 13(2)(a) of the Copyright Act 1987 might not be sufficiently adaptable to encompass the
wide array of transformative uses that can emerge in UGC. To tackle these challenges, Malaysia could
consider adopting a new fair dealing approach similar to the flexible and open-ended doctrine of the
United States by introducing a broader and more flexible concept in Section 13(2)(a) of the Copyright
Act 1987. This new fair dealing approach would involve redefining and expanding the scope of
transformative use within the fair dealing approach provision under the Copyright Act 1987. By
incorporating a more flexible and open-ended doctrine similar to the one found in the United States,
Malaysia could better address the dynamic landscape of content creation and sharing. The following
discussion will thus, highlight the crucial elements that must be incorporated in the legal provisions
through various approaches.

Lessons to Learn from the US Fair Use Doctrine

The US fair use doctrine serves as a valuable reference point for Malaysia to consider when exploring
a new fair dealing approach that accommodates transformative use in UGC. Unlike Malaysia's current
fair dealing approach, which is more restrictive and limited to specific purposes, the US fair use doctrine
is more flexible and open-ended, it allows for a broader range of uses and consideration of a variety of
circumstances. This flexibility has proven beneficial in promoting innovation, creativity, and the
advancement of knowledge in the digital landscape, particularly in UGC activities (Elkin-Koren &
Fischman-Afori, 2017). One of the key lessons to learn from the US fair use doctrine is the recognition
of ‘transformative use’ as a ‘fair use’ or fair dealing in the Malaysian context. This recognition
encourages content creators to engage in creative expression and empowers users to participate in the
production of UGC with confidence that their transformative works may be considered and constituted
as fair dealings in Malaysia (Lee, 2008). Malaysia for instance, may adopt a dynamic approach similar
to the US fair use doctrine. Instead of limiting fair dealing to specific purposes under Section 13(2)(a)
of the Copyright Act 1987 including research, private study, criticism, review or reporting of news or
current events, Malaysia could adopt a broader fair dealing provision by deleting the word ‘including’
and replacing it with ‘such as.” This simple change in wording would signify a shift towards a more
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flexible and open-ended fair dealing approach similar to the US fair use doctrine. By using ‘such as’,
the fair dealing provision would no longer be limited to specific purposes explicitly listed in Section
13(2)(a) of the Copyright Act 1987. Instead, it would serve as a non-exhaustive list of examples
allowing for the consideration of various circumstances and purposes including ‘transformative use’
that may qualify as fair dealings when determining whether a dealing constitutes fair use under the
factors provided in Section 13(2A) of the Act.

Incorporating ‘such as’ in the fair dealing provision would also offer content creators and users greater
freedom to explore transformative use and other innovative ways of utilising copyrighted material
within the framework of permitted use (Elkin-Koren & Fischman-Afori, 2015). The dynamic nature of
digital content creation, especially in UGC requires a fair dealing approach that can adapt to emerging
practices and technological advancements (Yu, 2018). The adoption of ‘such as’ would enable the law
to keep pace with evolving creative expressions and ensure that copyright regulations remain relevant,
effective and more representative of various possible uses that should be considered ‘fair’ in the digital
landscape (Goodyear, 2020). This will help foster a balance and assist in finding the thin line between
the interests of right holders and the interests of users.

Transformative Use as Permissible Defence Against Copyright Infringement

Incorporating transformative use as a permissible defence against copyright infringement in Malaysia
would be a significant step towards providing clarity and legal protection for content creators and users
engaged in UGC. By explicitly recognising transformative use as a valid defence and one of the
exceptions under Section 13(2) of the Copyright Act 1987, content creators could confidently
incorporate copyrighted material into their UGC when it ‘adds new meaning, expression, or purpose to
the original work’ (Babiskin, 1994). Users would have clearer guidelines on what constitutes fair use
and would be less likely to inadvertently infringe upon the right holder’s exclusive rights and it would
also help resolve potential disputes between both parties (Monteleone, 2016).

To incorporate transformative use as a permissible defence, Malaysia could consider introducing new
permissible acts under the existing list provided under section 13(2) of the Copyright Act 1987. This
includes expressly recognising specific provisions of transformative use as a valid defence against
copyright infringement claims. The provisions would need to provide clear criteria and guidelines for
determining when a use qualifies as transformative. Such criteria could include factors such as the extent
of modification, the purpose and character of the new work, the nature of the copyrighted material used,
the amount and substantiality of the copyrighted material used, and the potential impact on the market
for the original work (Zwisler, 2016). The amendment should clarify that transformative use is not
limited to specific purposes but can encompass a wide range of creative expressions and innovative
practices. For instance, Section 29.21 of the Canadian Copyright Act provides a broad exception to the
non-commercial use of UGC (Geist, 2013). This provision allows individuals in Canada to use existing
copyrighted works or subject-matter to create new works or content for non-commercial purposes
without infringing copyright under certain conditions. Malaysia could draw inspiration from the
Canadian approach to create a more comprehensive framework that promotes transformative use while
respecting right holders’ exclusive rights. Furthermore, the provision could establish safeguards to
prevent abuse of the transformative use defence (Bunker & Erickson, 2019). For instance, it could
require that the use must be genuinely transformative, meaning it goes beyond mere replication or
duplication of the original work and adds new meaning, expression, or value (Geist, 2013).
Additionally, incorporating transformative use as a permissible defence against copyright infringement
could lead to a more efficient resolution of disputes and the relaxing of legal proceedings (Asay et al.,
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2020). Content creators engaging in transformative activities would have a clearer legal basis to defend
their actions, reducing the risk of unnecessary litigation and fostering a more harmonious creative
environment. As such, incorporating transformative use as a permissible defence would send a clear
signal that Malaysia recognises and values creative innovation and the transformative power of UGC.

Non-Commercial Purposes of Transformative Use

Incorporating transformative use as a permissible defence is crucial. However, it is equally important
to establish a clear distinction between commercial and non-commercial purposes of transformative use
and to strengthen legal safeguards for right holders in both these contexts of UGC. For non-commercial
transformative use where individuals create and share UGC for personal and non-commercial purposes,
it may be more reasonable to grant broader permissions and limitations on right holders’ exclusive rights
(Gervais, 2010). This would allow for greater freedom of creative expression and innovation while
minimising potential harm to copyright owners' exclusive rights (Sundell, 2011). Non-commercial
transformative uses, when not substantially impacting the market for the original work, often contribute
positively to cultural exchange and the public's access to creative content (Salar, 2022). As such, content
creators and users may have a broader license to disseminate the UGC in non-commercial ways (Geist,
2013).

Section 13(2)(i) of the Copyright Act 1987 in Malaysia, for instance, provides an example of a situation
where "no profit" is made when using copyrighted works under fair dealing. It allows for the use of
copyrighted material by certain public entities and institutions specified by the Minister without
infringing copyright, provided that "no profit is derived therefrom" and "no admission fee is charged
for the performance, showing, or playing, if any, to the public of the work thus used." When introducing
a new permitted use for transformative use in Malaysia, the principle of "no profit" could be
incorporated as a condition for such use. This means that if a user generates content by incorporating
copyrighted material into their work for transformative purposes, they must not derive any financial
profit or commercial gain directly from that transformative use.

The condition of "'no profit" helps maintain a balance between promoting creativity and user-generated
content while also protecting the economic interests of right holders similar to the "market effect” factor
in the fair dealing analysis under Section 13(2A) of the Copyright Act 1987. If a transformative use
results in ‘financial gain’ for the user at the expense of the original work's market (Zwisler, 2016), it
may be less likely to qualify as fair use or permissible transformative use as it does not affect the
potential deal for value of right holders’ work. The financial gain from the transformative use may
indicate a more direct commercial purpose which could potentially harm the market for the original
work. Therefore, the "no profit" condition serves as a safeguard to ensure that non-commercial
transformative uses remain within the boundaries of fair dealing.

Commercial Purposes of Transformative Use

Commercial purposes of transformative use present a different set of challenges and considerations.
When UGC incorporates copyrighted material for commercial or financial gain, the potential impact on
the market for the original work becomes more significant (Ginsburg, 2020). In such cases, the right
holder’s economic interests may be more directly affected, leading to potential copyright infringement
claims. To address commercial transformative use, Malaysia could consider imposing stricter
conditions and limitations.
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For instance, Malaysia may impose guidelines that commercial transformative use could be subject to
obtaining explicit permissions or licenses from the right holders. This would require content creators to
seek authorisation before incorporating copyrighted material into their commercial UGC, ensuring that
right holders have control over the use of their work for profit-making purposes. Such guidelines may
be issued by the Minister, similar to Section 13(2)(i) of the Copyright Act 1987. The fair dealing
provision could include factors for assessing the extent to which commercial transformative use
negatively impacts the market potential of the original work. By considering the potential market effect,
courts could better determine whether a specific commercial transformative use qualifies as a
permissible defence under section 13(2A) of the Copyright Act 1987. For example, the guidelines could
take into account the concept of "transformative enough™ within the context of commercial use within
the market effect factor in the fair dealing analysis under Section 13(2A) of the Copyright Act 1987. If
the transformative use adds significant value, context, and new creative expression, which is totally
different from the original work, the work might be deemed to be a new original work regardless of its
usage whether for commercial or non-commercial purposes. On the other hand, if the commercial
transformative use merely exploits the copyrighted material without substantial transformation where
such use is intended for commercial purposes, then license and permission shall be obtained.

Regulating UGC platforms

The ability of UGC platforms to act as hubs of creative expression and content dissemination comes
with the responsibility to ensure copyright compliance and to protect the rights of content creators and
right holders (Li & Huang, 2019). This responsibility must be coupled with the ability to effectively
address the challenges posed by UGC that incorporates copyrighted material without proper
authorisation (Huang, 2021). One crucial aspect of regulating UGC platforms is mandating these
platforms to establish clear terms of service (Tan, 2018) that explicitly outline users’ copyright
obligations. These terms of service should clearly communicate the platform’s copyright policies and
guidelines, specifying the permissible uses of copyrighted material and the consequences of copyright
infringement. As such, by providing users with transparent and accessible information about copyright
compliance, UGC platforms can promote responsible content creation and discourage the unauthorised
use of copyrighted material (Elkin-Koren & Fischman-Afori, 2017).

Another aspect that needs to be taken into account by UGC platforms is the implementation of content
recognition technologies and efficient take-down mechanisms to address copyright infringement
concerns in compliance with copyright laws (Romero-Moreno, 2019). Mandating UGC platforms to
voluntarily or involuntarily (Perel & Elkin-Koren, 2016) deploy content recognition technologies
through the Copyright Act 1987 offers a practical solution to this challenge by automatically scanning
and analysing the content to identify instances of copyrighted works. When copyrighted material is
detected, efficient take-down mechanisms are essential to ensure prompt removal from the platform
(Engstrom & Feamster, 2017). These mechanisms enable UGC platforms to take immediate action in
response to copyright infringement notices or automated identification processes, and remove infringing
content, as well as reduce the potential for legal disputes for copyright infringement.

Improving Copyright Licensing System Under Collective Management Organisation (CMO)

The evolving landscape of UGC and transformative use places Collective Management Organisations
(CMOs) at the forefront of reshaping the copyright licensing system under the Copyright Act 1987.
CMO as an entity that collectively represents the interests of right holders holds a unique position in
managing copyright license issued to UGC under Section 27A of the Copyright Act 1987. As UGC
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platforms thrive as vibrant hubs of creativity and content sharing, the role of the CMO in improving
copyright licensing scheme is necessary as it is a proactive stance on behalf of the right holders (Gervais,
2009). For example, drawing inspiration from the flexible and open-ended US fair use doctrine, CMOs
can steer this fine line by advocating for conditions that align with the "no profit" principle. For non-
commercial transformative use of UGC, CMOs can propose in their licenses that financial gain must
not be derived directly from the incorporation or inclusion of copyrighted material in the content of
content creators administered by UGC platforms. On the other hand, for commercial transformative
use, CMOs may negotiate with UGC platforms to have a collaborative effort between CMO and UGC
platforms, such as in the use of automated system technology (Zatarain, 2017) to streamline the process
of licensing based on algorithm and content recognition technologies to identify and manage
copyrighted material within UGC. When UGC is created and shared for commercial purposes, the
automated system detects uses of copyrighted material included in UGC (Gervais, 2009), and
automatically calculates compensation based on predetermined royalty rates to right holders.
Establishing a set of clear criteria for discovering the fine line between permitted use and copyright
infringement may facilitate the implementation of a more efficient and equitable copyright licensing
system. Such a system can further guide and provide a roadmap for creators to understand when their
use of copyrighted material qualifies as transformative and fair under the law, and whether the use is
subject to payment or otherwise.

CONCLUSION

The issues surrounding transformative use and UGC are not novel, but they have taken on new
dimensions with the widespread adoption of UGC and its facilitative role in the digital landscape. The
paradigm shift in content creation and dissemination has brought about significant challenges in
copyright law, particularly in determining the fine line between permitted use and copyright
infringement. As UGC continues to flourish, the current legal framework in Malaysia, relying on the
fair dealing provisions of the Copyright Act 1987, requires a reevaluation to keep pace with the dynamic
nature of digital creativity. The absence of explicit recognition of transformative use as a permissible
defense has led to legal uncertainties for content creators, right holders and users. To this end, it may
be helpful if the Malaysian government considers adopting a new fair dealing approach that aligns with
the evolving landscape of UGC and transformative use in the Copyright Act 1987, as there is the need
to strike a proper balance between protecting the rights of right holders and fostering a thriving creative
ecosystem. In conclusion, it is a necessary step to take to address the complexities arising from
transformative use and UGC. As the digital landscape continues to evolve, the legal framework should
be capable of accommodating new mediums, technologies, and modes of content creation without the
need for frequent and extensive revisions.
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